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TELEPHONE CONSUMER PROTECTION ACT OF 1991

An Act to amend the Communications Act of 1934 to prohibit certain practice
involving the use of telephone equip.ent.

Be it enacted by the Senate and House of RepresentatiYes of the United State
of America in Congress assembled,

« 47 USCR S5 227 nt, 609 NOTE »

SECTION 1. SHORT TITLE.

li-lis Act may be cited as the "Telephone Consumer Protection Act of 1S191".

« 47 USCA s 227 NOTE »

s~c. ~. FINDINGS.

The Congre.s finds that,
(1) The use 0" the telephone to lIarket goods and sln'vices to the home and

other bu~ines.e. is now pervasive dye to the increased yse of cost-effective
telemarketing techniques.

(2) Over 30,_ businesses actively telellarket goods and services to ;jl.lsine
and r'es ident ia1 custo.ers.

(3) More than 300,000 solicitors call more than 18,000,000 Allericans every
day.

(4) Total United States sales generated through tele.arketing amounted to
$435,~00,000,000 in 1990, a more than four-fold increase since 1984.

(5) Unrestricted telemarketing, however, can be an intrusive invasion of
privacy and, when an emergency or medical assistance telephone line is seize
a risk to public safety.

(&l Many consumers are outraged over the proliferation of intrusive, nY1San
calls to thelr names from telemarketers.

(7) Oyer half the States now have statutes restricting various uses of the
telephone for marketing, but tele~arketers can evade ~heir proh1bit1Qn~
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th~o~qh interstate operations; therefore, Federal law is needed to control
residential telemarketing practices.

(8) The Constitution does not prohibit restrictions on commercial
t~lemarketing solicitations.

(9) Individl.lills' pt'ivacy t'ights, public safety interests, and commet'cial
f'r'eed'Jm:: of speech and tt'ade must be balanced in a way that pt'otects the
privacy of individuals and permits legitimate telemarketing practices.

(10) Evidence compiled by the Congress indicates that residential telephone
subscribers consider automated or prerecorded telephone calls, regardless of
the content or the initiator of the message, to be a nuisance and an inv35io
of pt'ivacy.

(11) Technologies that might allow consumers to avoid receiving such calls
are not univer.ally available, are costly, are unlikely to be enforced, or
place an inordinate burden on the consu.er.

(12) Banning such automated or prerecorded telephone calls to the home,
except when the receiving party consents· to receiving the call or whe.n such
calls are necessary in an emergency *2395 situation affecting the hea~th

and safety of the consumer, is the only effective .eans of protecting
telephone consumers from this nuisance and privacy invasion.

(13) While the evidence presented to the Congress indicates that auto.ated
prerecorded calls are a nuisance and an invasion of privacy, regardless of t
type of call, the Federal Communications Commission should have the
flexibility to design different rules for those types of, automated or
prerecorded calls that it finds are not considered a nuisance or invasion of
privacy, or fOt' nonco••ercial calls, consistent with the free speech
protections embodied in the First A.endment of the Constitution.

(14) Businesses also have co.plained to the Congress and the Federal
Communications Com.ission that automated or prerecorded telephone calls are
nuisance, are an invasion of privacy, and interfere with interstate commerce

(15) The Federal Communications Commission should consider adopting
reasonable re~trictions on auto.ated or prerecorded call~ to businesses as
well as to the ho.e, consistent with the constitutional protections of free
speech.

SEC. 3. RESTRICTIONS ON THE USE OF TELEPHONE EQUIPMENT.

« 47 USCA s 227 »

(a) AMENOMENT~--Title 11 of the Co.munications Act of 1934 (47 U.S.C. 201 e
seq.) is a.ended by adding at the end the following new section:

"SEC. 227. RESTRICTIONS ON THE USE OF TELEPHONE EQUIPMENT.

"(a) DEFINITIONS.--As used in this section--
"(1) The ter. 'AUTOMATIC telephone DIALING system' .eans equipment which Ma

the capacity--
"(A) to store or produce telephone numbers to be called, using a random or

sequential number generator; and
"(B) to dial such nl.lIlbers.
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"(2) The term' telephone facsimi Ie machine' means eq,.lipment which has the
.::apaclty (A) to b"anscribe text at' images, Qt' both, fr'om papet'· into an
el~ctronic signal and to transmit that signal over a regular tel~phone line,
or (8) to transcribe text or images (or both) from an electronic signal
rec~lved over a regular telephone line onto paper.

"(3) The tei'm 'telephone solicitation' means the initiation iJf a telept-,one
call or message for the purpose of encouraging the purchase or rental of, or
investment In, p"r-'oper'ty, goods, o~' se~'vices, which is transmitted to any
person, but such term does not include a call or message (A) to any person
with that pe'r'son' s p~'iIJt' exp"r'ess invitation or perllission, (B) to any pet'son
with whom the caller has an established business relationship, or (C) by a ti
exeMpt nonprofit organization.

"(4) The term' 1.msolicited advertisement' means any lIaterial advet"tising the
commercial availability or quality of any property, goods, or services which
is transmitted to any person without that person's prior express invitationc
perllission.

"(b) RESTRICTIONS ON THE USE OF AUTOMATED TELEPHONE EQUIPMENT.--
"(1) PROHIBITIONS. --It shall be ',.lnlawful for any person within the United

States--
"(A) to make any call (other than a call Made for e.ergency purpose. or .ac

with the pt'ior express consent of *23~6 the called party) using any
AUTOMATIC telephone DIALING systeM or an artificial or prerecorded voice--

"(i) to any elle"r'gency telephone line (incll.lding any '911' line and any
eMergency line of a hospital, Medical physician or service office, health
care facility, poison control center, or fire protection or law enforceMent
agency) ;
"(ii) to the telephone line of any guest rOOM or patient rooll of a

hospital, health care facility, elderly ho.e, or similar establishment; Ot
"(iii) to any telephone nUMber assigned to a paging service, cellular

telephone service, specialized mobile radio service, or other radio cammon
carrier service, or any service for which the called party is charged for
the call;
II (B) to initiate any telephone call to any residential telephone line using

an artificial or prerecorded voice to deliver a .essage without the prior
express consent of the called party, unless the call is initiated for
emergency purpo••• or is exeMpted by rule or order by the Commission under
pa"r'ag"r"aph (2rg) I

"(C) to use _. telephone facsi.i le .achine, co.puter, or othet' device to
send an unsol"U~ed advertise.ent to a telephone facsillile machine; at'

"(0) to u.e AIt AUTOMATIC telephone DIALING systeM in such a way that two or
1I0re telephone lines of a .ulti-line business are engaged si.ultaneously.
"(2) REGULATIONS; EXEMPTIONS AND OTHER PROVISIONS.--The Co•• ission shall

prescribe regulations to i.pl ••ent the require ••nts of this subsection. In
imple.enting the require.ents of this subsection, the COMmission--

II(A) shall consider prescribing regulations to allow businesses to avoid
receiving calls lIade using an artificial or prerecorded voice to which they
have not given their prior express consent; and

II(B) may, by rule or order, exe.pt fro. the requirements of paragraph (l)(E
of this subsection, subject to such conditions as the Commission may
prescribe--
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" ,i i ''':dlls that ar'e not mdode fur' do ,::ommer'o,:'l<:d p'.ll"pose; .:\nd
":ii) 'il.lch classes or"' categor'ies of calls made for' commer'cial pm'poses as

the Commlssion determines--
" (1) will .. .:. tad ve r' S ely Cl. f f e c t t ~I e pr' i II a c y 'r' i ght s t h Cl. t t his sec t ion i s

intended to protect; and
"(II) do not incl'.lde the tr'ansmission of any unsolicited adver'tisement.

''(3) PRI'JATE: RIGHT OF ACTION. --A per'son Or' ent ity may, if oth\O!'r'wise pet'lnitt
by the laws or rules of court of a State, bring in an appropriate court of
that Etate--

"(A) an action based on a violation of this subsection or the r-eg~llations

prescribed under this subsecti~n to enjoin such Violation,
"(B) an action to recover for actual monetary loss fro. such a violation,

to recgi~e $500 in damages for each such violation, whichever is greater, 0

"(C) both such actions.
.

*2397 If the court finds that the defendant willfully or knowingly violated
this subsection or the regulations prescribed under this subsection, the cou
may, in its discr"'etion, inc.,"'ease the a.ount of the awal"'d to an a.ount equal
not more than 3 times the amount available under subparagraph (8) of this
par-agr-aph.

"(c) PROTECTION OF SUBSCRIBER PRIVACY RIGHTS.--
tI(l) RULEMAKING PROCEEDING REQUIRED.--Within 120 days after the date of

enactment of this section, the Co•• ission shall initiate a rulemaking
proceeding concerning the need to protect residential telephone subscribers'
privacy rights to avoid receiving telephone solicitations to which they
object. The pr'oceeding shall--

"(A) cOllpar~e and evaluate alternative ••thods and procedures <inchlding th
use of electronic databases, telephone network technologies, special
directory markings, industry-based or co.pany-specific 'do not call' system
and any other alternatives, individually or in cOllbination) for their
effectiveness in protecting such privacy rights, and in ter.s of their cost
and other advantages and disadvantages;

"(B) eval'.late the categories of public and private entities that w01.lld hav,
the capacity to establish and adllinister such .ethods and procedures;

~. "(e) consider whether different lIethods and procedures lIay apply for local
telephone solicitations, such as local telephone solicitations of small
businesses or holders of second class lIail per.its;

II (0) consider ",,"ether there is a need for additional Co.mission Cl1.lthot'ity
further restrie' telephone solicitations, including those calls exe.pted
under subsection (a)(3) of this section, and, if such a finding is m~de ~nd

supported by the record, propose specific restrictions to the Congress; an<
I'(E) develop proposed regulations to implement the .ethods and procedures

that the Commission deter.ines are .ost effective and efficient to accompli
the purposes of this section.
"(2) REGULATIONS.--Not later than 9 months after the date of enact.ent of

this section, the Comllission shall conclude the rulellaking proceeding
initiated under paragraph (1) and shall prescribe regulations to implement
methods and procedures for protecting the privacy rights described in such
paragraph in an efficient, effective, and economic manner and without the
imposition of any additional charge to telephone subscribers.
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"(3) USE OF DATABASE PERMITTED.--The reyulati~~s required by para9ra~h :2
m~ 'I r (~q 1.1 i t' e the est a b 1 ish men t ~ noj uper'~ I; i .;) n I) f :\3 i n 9 1 Ii? r, ~ i; i ':1 i' ,~l d ,,) t:.'l b~~ ~ :; c
co~pile a list of telephone numbers of residential subscribe~s who obiect to
r"ecei'ling I;l!lephone <;(jli,.::itati,.jns, ,and to make that compiled li-=.t <ar-"j'·pc~r'ts
ther'eof available fOr' pll'r'cr,ase. If the Commission deter'mines tOr··eql.lir··e SI"C·t

a ,jati?base, sl.lch r'egl.llations shall--
"(A) specify a method by which the Commission will select an entity t.:.

administer ~uch Jatabase;
"(B) t'eq'.lire each common cat't'iet' p'r"oviding telephorle exchange ser'vic:e, i.r·

accordance with regulations prescribed by the Commission, to inform
subscribers for telephone exchange service of the opportunity to provide
notification, *2398 in accordance with regulations established under this
paragraph, that such subscriber objects to receiving telephone solicitation

"(C) specify the methods by which each telephone subscriber ~hall be
infor'lIed, by the common ca'r''r'''ie''r'' that p'r"'ovides local exchange sel""vice to tha
subicriber, of (i) the subscriber's right to give or revoke d notification,
an objection under subparagraph (A), and (ii) the .ethods by which such rigl
may be exercised by the subscriber;

"(0) specify the methods by which such objections shall be collected and
added to the database; .

II (E) prohibit any residential subscriber frOM being charged for giving or
t'evoking $I.lch notification 01" fol" being included in a database '':':Jmpiled 'md.
this section;

"(F) prohibit any person frOM Making or tranSMitting a telephone
solicitation to the telephone nu.ber of any subscriber included in such
database;

"(G) specify (i) the .ethods by which any person desiring to make or
t~"'ansmit telephone solicitations will obtain access to the dat-=.base, by ar'e,
code or local e~change prefi~, as required to avoid calling the telephone
numbers of subscribers included in such database; and (ii) th~ C0~ts to be
recovered fro. such persons;

11(H) specify the methods for recovering, frOM persons accessing such
database, the costs involved in identifying, collecting, updating,
disse.inating, and selling, and other activities relating to, the operations
of the database that are incurred by the entities carrying out those
activities;
"(I) specify ~h. frequency with which such database will be updated and

specify the ••~hod by which Sl.lch l.lpdating will take effect fIJI" pm'poses ,:)f
compliance wi.~ the regulations presc~"ibed under this subsection;

"(J) be designed to enable States to '.Ise the database mechani~m '3·?lel::ted b'
the Com.is.ion for purposes of ad.inistering or enforcing State law;

"(K) proh ibit the '.Ise of s'-,ch database fOl"" any pl.l'r'pose other' th.~n compl iane
with the requireMents of this section and any such State law and specify
methods for protection of the privacy rights of persons whose number~ are
included in such database; and

"(L) require each COM.on carrier providing services to any person for the
purpose of making telephone solicitations to notify such person 0F the
require.ents of this section and the regulations thereunder.
"(4) CONSIDERATIONS REQUIRED FOR USE OF DATABASE METHOD. --1 f the C,jlnrn ~~.., i J,

determines to require the database mechanism described in paragraph :3), the

AS
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COfflmi·;si~n shall--

"(A) in de ... eloping pr~ocedl.ll~es fOt~ gaining ac:·c:'ess to the database, considet"
the different ~e~ds af te:~m~rketers conducting business an a national,
r~ e g ion a I, St CI t e, "t' 10 c'a I I eve I ;

"(B) de ... elop a fee schedule or price structure for recouping the cost of
such database that recognizes such differences and--

II (1) r~eflect the t~elative costs of pr~o ... iding a national, t~egional, State,
or local list of phone numbers of *2399 subscribers who object to
receiving telephone solicitations;
"(ii) reflect the relative costs of providing such lists on paper or

electronic media; and
"Ciii) not place an unreasonable financial burden on s.all businesses; a

"CC) consider (i) whether the needs of tele.arketers operating on a local
basis could be met through special ••rkings of area white pages directories
and (ii) if such directories are needed as an adjunct to database lists
prepared by area code and local exchange prefix.
"CS) PRIVATE RIGHT OF ACTION.--A person who has recei ....d .ore than on.

telephone call within any 12-month p.riod by or on behalf of the sa.e entity
in violation of the regulations prescrib.d under this subsection ••y, if
otherwise permitted by the laws or rules of court of a State bring in an
appropriate court of that State--

"~CAl an action based on a ... iolation of the regulations prescribed under th
subsection to enjoin such violation,
~'(B) an action to recover for actual .onetary loss fro. such a ... iolation,

to receive up to $500 in damages for each such violation, whichever is
great er~, or"

"CC> both sl.lch act ions.

It shall be an affir.atiYe defense in any action brought under this paragrap
that the defendant has established and i.ple.ented, with due care, reasonabl
practices and procedures to effectively prevent telephone solicitations in
violation of the regulations prescribed under this subsection. If the court
finds that the defendant willfully or knowingly violated the regulations
p ...'escribed IJnder~ this subsection, the court ••y, in its discl'~etion, increase
the amount of the award to an a.ount equal to not .ore than 3 ti.es the a.ou
a ...ailable under subparagraph <S> of this paragraph.

"Co) RELATION TD SUBSECTION (B>.--The provisions of this subsection shall no
be construed to- p ..... it a CO••IJnication prohibited by slJbsection (b).

- "Cd) TECHNICAL AND PROCEDURAL STANDARDS.--
"(1) PROHIBITION.--It shall be unlawful for any person within the United

States--
"CA) to initiate any co••unication using a telephone facsi.ile .achine, or

to make any telephone call using any ~UTOM~TIC telephone DIALING system, th
does not COMply with the technical and procedural standards'prescribed unde
this subsection, or to use any telephone facsi.ile Machine or~ AUTOMATIC
telephone DIALING syste. in a .anner that does not co.ply with such
standal'~ds; Ol'~

"CB> to use a computer or other electronic dey ice to send any message via
telephane facsimile m~chine unless such per~on clearly marks, in a margi~ a
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t~. Lop or botto. of each transmitted page of the message or on the first
~~g~ Qf th~ transmission, th~ date and tim~ it is sent and an identificatiQ
of the bl.lsiness, other' entity, Ot' individl.lal sending the message and the
t~lephcne n~mber 0f th~ sending machine or of such businesi, othdr ~ntit/,

i n cJ iJ i d '.' a 1 •
"(2) TELEPHONE FACSIMILE MACHINES.--The Co_mission shall revi3e the

r'ey:.llati(j/i1i 'ietting t~..:hnical a.nd pt'oced 1.1l"a. 1 standat'ds *24121121 for' t~lephune;

facsimile machines to require that any such machine which is manufa.ctured
after one year after the date of enactment of this section cl~arly mar'k~, in
maryin at the top or bottom of each transmitted page or on the first page of
ea~h transmission, the date and time sent, an identification of the b~iin~s~

other entity, or individual sending the .essage, and the telephone number of
the sending machine or of such business, other entity, or individual.

0'(3) ARTIFICIAL OR PRERECORDED VOICE SYSTEMS.--The Co~.ission shall prescri
technical and procedural standards for systems that are used to trans_it any
artificial or prerecorded voice .essage via telephone. Such standard~ shall
r' e q 1.( i 'r' e t r, at --

"~A) all artificial or prerecorded telephone .essages Ci) shall, at the
beginning of the message, state clearly the identity of the business,
individual, Ot' other~ entity initiating the call, and (ii) shall, during or
after the ~essage, state clearly the telephone nu.ber or addr'ess of such
business, othet' entity, or individual; and

I'CB) any such syste. will auto.atically release the called party's line
within 5 seconds of the ti.e notification is trans.itted to the system that
the called party has hung up, to allow the called party's line to b~ used t
make or receive other calls.
"Ce) EFFECT ON STATE LAW.--
"(1) STATE LAW NOT PREEMPTED.--Except for the standards prescribed under

subsection Cd) and subject to paragraph (2) of this subsection, nothing in
this section or in the regulations prescribed under this section shall preem
any State law that i.pases .are restrictive intrastate t'equirements or
regulations on, or which prohibits--

'tCA) the use of telephone 'acsi.ile .achines or other electronic devices t
send unsolicited advertise.ents;

" CB) the IJ s e 0 f AUTOMAT 1C tel e ph 0 neD I AL I NG 5 Y5 t e. s ;
"(C) the use of artificial or pre.,'ecorded voice .. essages; Or'
"<D) the .akl,.. of telephone solicitations.

"(2) ST~TE U8a OF DATABASES.--If, pursuant to subsection Cc) (3), the
Commission re~tr.s the establishment of a single national database of
telephone nu.b.rs of subscribers who object to receiving telephone
,olicitations, a State or local authority .ay not, in its regulation of
telephone solicitations, require the use of any database, list, or listing
system that does not include the part of such single national datebase that
relates to such State.

"Cf) ACTIONS BY STATES.--
"(1) AUTHORITY OF STATES.--Whenever the attorney general of a State, or an

official or agency designated by a State, has reason to believe that any
person has engaged or is engaging in a pattern or practice of telephone call
~r other transmissions to residents of that State in violation of this ie~ti

or the regulations prescribed under this section, the State may bring a civi
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~~tiG~ on behalf of its resident~ to enj0in sych calls, an action to recoyer
I-'jr· ,,""-;~:.I.l.al monetat'y loss at' r'~c:·eive $500 in dam.age~i for' ~<:l.c:'h 'Ji,jl.<:l.ti'Jn, Or"
~oth s~ch actions. If the co~rt finds the defendant willfylly or ~nowinyly

'/ic:ab,:..::: ~I.\cr: "t?gu:=-.tions, the '::;':'.lc·,t rna,!, L1 its di;c~·!:?ti')n, inc'j"ease the
am~~nt of th~ award to *2401 an amoynt equal to not more than 3 times the
am0YGt .available ~nde~ the p~eceding sentence.

1'(2) EXCLUSIVE JURISDICTION OF FEDERAL COURTS.--The district coyrts of the
United States, the United States courts of any territory. and the Cist~ict

Court of the United States for the District of Columbia shall have eHclysive
jl.lr'isdiction O'ler' all ci ... il actic,ns bt'o'.q;lht I.lnde)''' this sl.lbsection. Up,;.n
proper application, such courts shall also have jurisdiction to issue writ5 .
mandaml.l:i, Ot' .Jt'der's affot'ding like relief, cOllllanding the deft:?ndant to campi'
with the provisions of this section or regulations prescribed under this
section, including the requirement that the defendant take such action as is
necessary to y'emove the danger of such violation. Upon a proper showing, a
permanent or temporary injunction or restraining order shall be granted
withol.lt bond.

" (,'3) RIGHTS OF COMM I SS ION. --Th e St at e sh.ll serve p)'''i or Wl''' itt en not ice of al
such ciyil action upun the COII~ission and provide the Co•• ission with a copy
of its co.plaint, except in any case where such prior notice is not feasible~

in which case the State shall serve such notice ill.ediately upon instituting
such action. The Comllission shall have the right CA) to intervene in the
action, (8) upon so intervening, to be heard on all Batters arising therein,
and Ce) to file petitions for appeal.

"(4) VENUE; SERVICE OF PROCESS.--Any civil action brought under this
subsection in a district court of the United States .ay be brought in the
district wherein th~ defendant is found or is an inhabitant or transacts
business or wherein the violation occurred or is occurring, and process in
such cases .ay be ser ... ed in any district in which the defendant is an
inhabitant or where the defendant ~ay be found.
"(5) INVESTIGATORY POWERS.--For purpose. of bringing any civil action under

this subsection, nothing in this section shall prevent the attorney general 0

a State, or an official or agency designated by a State, from exe~cising the
powers conferred on the attorney general or such official by the laws of s~ch

State to conduct investigations or to ad.ini.ter oaths or affirmations or to
compel the att ...~.c:. of witnesses or the PY"Od'-lCt ion of docu.entar'y and other
ey i dence. ."'~. "

"(&) EFFECT Bit'".1ATE COURT PROCEEDINGS.--Nothing contained in this subsecti(
shall be con.~ to prohibit an al.lthorized State ofFicial from prl)ceeding :
State court on' .... b.sis of an alleged violation of any genet"al ciyil Or'

criminal statute of such Stat ••
"(7) LIMITATION.--Whenever the Co •• ission has instituted a civil action for

violation of regulations prescribed under this section, no Stat~ may, during
the pendency of such action instituted by the Co•• ission, subsequently
institute a civil action against any defendant na.ed in the Commi,sion's
complaint for any violation as alleged in the COllllission's cOllplaint.

"(a) DEFINITION. --As l.\Sed in th i s sl.lbsect ion, the terti 'attor"ney genet"al'
means the chief legal officer of a State.".

{( 47 USCA s 152 »
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(bl CONFORMING AMENDMENT.--Section 2<b) of the Communications Act of 1934 ;
U.3.C. ~52~b») is amended by str'iking "E;-<ce\o=it a:. ptO'ovided" a.nd~ll that f,)l~o

t~r") .(9 1) " .... nCo! :;,.• tlject to ti-,e pr'o'lisions" and inset-,ting "Except as pr"Jv::'d.:d ::.n
,;':!.:;ti;n':. 2::23 ::'.'rjl-lg:-, 2,:::7, irr,.:l'_I~i'/~, ar,d 'Hlbject to the Pi"·,.::) ... i.i,j'-,'~".

« 47 USCA s 227 NOTE )}

*24e2 eel DEADLINE FOR REGULATIONS; EFFECTIVE DATE.--
<1) REGULATIONS.--The Federal Communications Commission shall prescribe

regulations to implement the amendments made by this section not later than
months after the date of enactment of this Act.

(2) EFFECTIVE OATE.--The requirements of section 228 of the Communicati~ns

Act of 1934 (a~ added by this section), other than the authority to prescrib
regulations, shall take effect une year after the date of enactment of this
Act.

« 47 USCA s 331 »

SEC. 4. AM RADle SERVICE.

Section 331 of the Communications Act of 1934 is a ••nded--
(U in the heading of slJch sect ion, by inse~'t ing "AND AM RADIO STATIONS"

after "TELEVISION STATIONS";
(2) by i n se~'t i ng "( a) VERY HIGH FREQUENCY STAT IONS. --" aft e~- "SEC. 331.";

and
(3) by adding at the end the following new subsection:
"(b) AM RADIO STATIONS.--It shall be the policy of the Co•• ission, in any

case in which the licensee of an existing AM daytime-only station located in
community with a population of .ore th&n 100,000 persons that lacks a local
full-time aural station licensed to th&t co••unity and that is located within
Class I station primary service area notifies the Co•• ission that such licens,
seeks to provide full-ti.e service, to ensure that such a licensee is able to
place a principal co••unity contour signal over its entire community of licen~

24 hours a day, if technicAlly feasible. The Co•• ission shall r-eport to the
approp~-iate com.itt.e. of Congress within 30 days after the date of enactment
of this Act on how it intends to meet this policy goal.".

Approved Dece.~ ae, 1991

PL 102-243, 19••• 1462
END OF DOCUMENT
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Mr. HOLLINGS, from the Committee on Commerce, Science, and
Transportation, submitted the following

REPORT

[To accompany S. 1462]

The Committee on Commerce, Science, and Transportation, to
which was referred the bill (S. 1462) to amend the Communications
Act of 1934 to prohibit certain practices involving the use of tele­
phone equipment for advertising and solicitation purposes, having
considered the same, reports favorably thereon with an amend­
ment in the nature of a substitute and recommends that the bill as
amended do pass.

PuRPOSE OF THE BILL

The purposes of the bill are to protect the privacy interests of
residential telephone subscribers by placing restrictions on unsolic­
ited, automated telephone calls to the home and to facilitate inter­
state commerce by restricting certain uses of facsimile (tax) ma­
chines and automatic dialers.

BACKGROUND AND NEEDS

A. CONSUMER COMPLAINTS

The use of automated equipment to engage in telemarketing is
generating an increasing number of consumer complaints. The Fed­
eral Communications Commission (FCC) received over 2,300 com­
plaints about telemarketing calls over the past year. The Federal
Trade Commission, State regulatory agencies, local telephone com­
panies, and congressional offices also have received substantial
numbers of complaints.

Consumers are especially frustrated because there appears to be
no way to prevent these calls. The telephone companies usually do

(1)
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not know when their lines are being used for telemarketing pur­
poses, and, even if they did, it is questionable whether the tE:le­
phone companies should be given the responsibility of preventmg
such calls by monitoring conversations. Having an unlisted number
does not prevent those telemarketers that call numbers randomly
or sequentially.

In general, those who complain about these calls believe that
they are a nuisance and an invasion of privacy. Residential and
:business subscribers believe that these calls are an impediment to
interstate commerce. In particular, they cite the following prob­
lems:

• automated calls are placed to lines reserved for emergency
purposes, such as hospitals and fire and police stations;

• the entity placing the automated call does not identify itself;
• the automated calls flll the entire tape of an answering ma·

chine, preventing other callers from leaving messages;
• the automated calls will not disconnect the line for a long

time after the called party hangs up the phone, thereby pre­
venting the called party from placing his or her own calls;

• automated calls do not respond to human voice commands to
disconnect the phone, especially in times of emergency;

• some automatic dialers will dial numbers in sequence, there­
by tying up all the lines of a business and preventing any
outgoing calls; and .

• unsolicited calls placed to fax machines, and cellular or
paging telephone numbers often impose a cost on the called
party (fax: messages require the called party to pay for the
paper used, cellular users must pay for each incoming call,
and paging customers must pay to return the call to the
person who originated the call).

B. REASONS FOR THE CONSUMER COMPLAINTS

The growth of consumer complaints about these calls has two
sources: the increasing number of telemarketing firms in the busi­
ness of placing telephone calls, and the advance of technology
which makes automated phone calls more cost-effective.

The telemarketing industry is growing by immense proportions
and is now a multibillion dollar industry. Some estimates are that
the telemarketing industry gathered $435 billion in sales in 1990, a
more than fourfold increase since 1984.

Recent changes in the telemarketing industry have made making
unsolicited phone calls a more cost-effective method of reaching p0­
tential customers. Over the past few years, long distance telephone
rates have fallen over 40 percent, thereby reducing the costs of en­
gaging in long distance telemarketing. The costs of telemarketing
have fallen even more with the advent of automatic dialer recorded
message players (ADRMPs) or automatic dialing and announcing
devices (ADADs). These machines automatically dial a telephone
number and deliver to the called party an artificial or prerecorded
voice message. Certain data indicate that the machines are used by
more than 180,000 solicitors to call more than 7 million Americans
every day. Each ADRMP has the capacity to dial as many of 1,000
telephone numbers each day.
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C. THE NEED FOR LEGISLATION

Many consumers and consumer representatives believe that leg­
islation is necessary to protect them from these calls. One survey
found that about 75 percent of persons contacted favored some
form of regulation of these calls, and one-half of these favored pro­
hibiting all unsolicited calls.

As a result, over 40 States have enacted legislation limiting the
use of ADRMPs or otherwise restricting unsolicited telemarketing.
These measures have had limited effect, however, because States
do not have jurisdiction over interstate calls. Many States have ex­
pressed a desire for Federal legislation to regulate interstate tele­
marketing calls to supplement their restrictions on intrastate calls.

The FCC, however, has decided not to take any action to regulate
unsolicited calls. Mter examining this issue in 1980 and 1986, the
FCC concluded that it did not need to take any action. 1 In its state­
ment submitted to the Communications Subcommittee for the
record of the hearing on this bill, FCC Chairman Alfred C. Sikes
stated: "It is not clear, however, that sweeping Federal legislation
is required. • • • [T]his may be a situation where continued regu­
latory scrutiny and monitoring, subject to congressional review and
oversight, is preferable to passage of legislation." 2

D. THE LEGISLATION

In response to these increasing consumer complaints and calls
for Federal legislation, Senator Hollings introduced S. 1462, t.he
"Automated Telephone Consumer Protection Act," on July 11,
1991. The bill as introduced proposed to ban artificial or prerecord­
ed messages to residential consumers and to emergency lines, and
to place restrictions on unsolicited advertisements delivered via fax
machine. The bill received the strong support of consumer groups
and many telephone customers.

E. RESPONSE TO THE TELEMARKETERS

Telemarketers generally believe that Federal legislation is un­
necessary; they believe that the tremendous growth in the telemar­
keting industry is evidence that many consumers benefit from
these calls. The Direct Marketing Association and other groups
representing companies that engage in telemarketing, however, do
not oppose the restrictions contained in S. 1462 as reported. These
companies do not use automatic dialers or other equipment to
make automated telephone calls and thus do not object to the re­
ported bill. They also do not object to banning telemarketing calls
to emergency and mobile services numbers.

Some telemarketers asked that S. 1462 be amended to exempt
the following automated calls: automated calls made by companies
to tell people who have ordered products that the item is ready for:
pickup; automated calls made for debt collection purposes; and

I See, e.g., UTlllolicited TekphoM Calls, 77 FCC 2d 1023 (1980); Automatic Dialing Devices. FCC
Releue No. 86-352 (1986).

• Statement of Alfred C. Sikes, Chairman, FCC, before the Subcommittee on Communications,
Committee on Commerce. Science, and Transportation. on S. 1410, S. 1462. and S. 857, July 24,
1991, pp. 1-2.
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automated calls that ask a customer to "Please hold. An operator
will be with you shortly."

These exemptions are not included in the bill as reported. The
C~mmit~ believes that suc~ automated calls o~ly should be per­
mItted If the called party glVes his or her consent to the use of
these machines. In response to these concerns, however, the report­
ed bill does not include the requirement included in the bill as in­
troduced the requirement that any consent to receiving an auto­
mated call be in writing. The bill as reported thus will allow auto­
mated calls to be sent as long as the called party gives his or her
prior express consent either orally or in writing.

F. CONSTITUTIONAL CONCERNS

Some people have raised questions about whether S. 1462 is con­
sistent with the First Amendment protections of freedom of speech.
The Committee believes that S. 1462 is an example of a reasonable
time, place, and manner restriction on speech, which is constitu­
tional. The reported bill, does not discriminate based on the con­
tent of the message. It applies equally whether the automated mes­
sage is made for commercial, political, charitable or other purposes.
The reported bill regulates the manner (that is, the use of an artifi­
cial or prerecorded voice) of speech and the place (the home) where
the speech is received.

The Supreme Court has recognized the legitimacy of reasonable
time, place, and manner restrictions on speech when the restric­
tions are not based on the content of the message being conveyed.
In 1948, the Court upheld an ordinance banning sound trucks.
Kovacs v. Cooper, 336 U.S. 77 (1948). The Supreme Court also has
recognized that "in the privacy of the home • • • the individual's
right to be left alone plainly outweighs the First Amendment
rights of an intruder." FCC v. Pcu:iflCa Found., 438 U.S. 726, 748
(1978). The case upheld an FCC ruling that prohibited the daytime
broadcast of indecent language.

In addition, it is clear that automated telephone calls that deliv­
er an artificial or prerecorded voice message are more of a nui­
sance and a greater invasion of privacy than calls placed by "live"
persons. These automated calls cannot interact with the customer
except in preprogrammed ways, do not allow the caller to feel the
frustration of the called party,3 fIll an answering machine tape or
a voice recording service,4 and do not disconnect the line even after

• Fot' instance, Mt'. Steve Hamm. Adminiatratot' of the South Carolina Department of Con·
sumer Affain. testified that "[O]ne of the constant refrains that I hear • • • from consumers
and buain_ leaders who have gotten th_ lUnda of computerized calls is they wish they had
the ability to slam the telephone down on a live human being so that that organization would
actually understand how angry and frustrated th_ lUnda of calls make citizens. and slamming
a phone down on a computer jUBt doN not hal'll the same sense of rel_." Communications
Subcommittee Hearing on S. 1410, S. 1462, and S. 857, July 24, 1991. Hearing Transcript. p. 22.

• When machinell call a person using an IIlI8Wl!ring machine, the automated call can ml the
entire tape of the answering machine. thereby preventing the called party from receiving other
mell8llgell from other callers. When a peJ'llOll u-. a voice recording system from the telephone
cdmpany, the person often is required to pay for every message that is recorded. The amount of
the payment often varies depending on the length of the call. When "live" persons place these
telemarketing calls. they uaualIy hang up soon after realizjng that the called party is not per­
sonally available. thus minimizing payment.
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the customer hangs up the telephone. 5 For all these reasons, it is
legitimate and consistent with the constitution to impose greater
restrictions on automated calls than on calls placed by "live" per­
sons.

G. CHANGES TO THE BILL AS INTRODUCED

In response to the comments received by the Committee, the ver­
sion of S. 1462 reported by the Committee includes three changes
to the bill as introduced. These changes are as follows:

a. The reported bill deletes the ban on sending faxes to emer­
gency phones or cellular phones. Some persons have fax ma­
chines in their cars and may want to receive fax messages.
Further, there may be times when an emergency situation
requires the use of a fax message.

b. The reported bill deletes the requirement that all consent
must be in writing. Many persons order goods over the
phone and may give their oral consent to being called back
by a computer telling them that their product is ready for
pickup. The reported bill allows the consent to be given
either orally or in writing.

c. The bill as introduced banned automated telephone calls
unless the call was placed by a "public school or other gov­
ernmental entity." The reported bill replaces this language
with an exception for "any emergency purposes." This will
allow the use of automated calls when private individuals as
well as schools and other government entities call for emer­
gency purposes.

H. CONCLUSION

The Committee believes that Federal legislation is necessary to
protect the public from automated telephone calls. These calls can
be an invasion of privacy, an impediment to interstate commerce,
and a disruption to essential public safety services. Federal action
is necessary because States do not have the jurisdiction to protect
their citizens against those who use these machines to place inter­
state telephone calls. The Federal Government has a legitimate in­
terest in protecting the public, and the regulations required by the
reported bill are the minimum necessary to protect the public
against the harm caused by the use of these machines. These regu-

• The disconnection problem is especially important and is one of the principal reasoDll why
automated calls are more of a nuiaance than calls placed by "live" persoDll. Automated calls
often do not disconnect the line after the called party hanp up. thereby preventing the called
party from being able to UIIe his or her line to make outgoing calls. Testimony before the Com­
mittee and p..- accounts have given numerolll examples of pel'IODlI who tried to place a call
for emergency purpoeee and who could not. UIIe their phones becaUlle the· phones were tied up by
an automated mechine that failed to recognize that the called party had hung up· the phone.

This problem is not solved completely by the requirement in S. 1462 that these machines dis­
connect the line within five seconela of the time that the telephone network notifies the ma­
chines that the called party has hung up. When a called party hangs up on a "live" person. the
"live" person can hear the called party hang up and can disconnect the line immediately. A
~achine, h~ever. daM n~t hear the called party hang up the phon~. The machine mU8~ a~ait a
disconnect signal tranSDlItted by the telephone network. The testunony of the FCC mdlcate8
that it can take up to 32 seconds for the telephone network to generate this signal so that the
machine knows to disconnect its end of the line. Thill, even if the machines are required to
disconnect within five seconds of being notified that the called party has hung up. the called
party's line can remain tied up for up to 37 seconds after he or she hanga up the phone.

_______J... _

B7



6

lations are consistent with the constitutional guarantee of free
speech.

LEGISLATIVE HISTORY

Senator Hollings introduced S. 1462 on July 11, 1991, which is co­
sponsored by Senators Inouye, Stevens, Bentsen, and Simon. The
Communications Subcommittee held a hearing on S. 1462 and S.
1410, the Telephone Advertising Consumer Rights Act, on July 24,
1991. Witnesses included representatives of consumer organiza­
tions, the Direct Marketing Association, and the mobile telephone
services industry. On July 30, 1991, in open executive session, the
Committee ordered S. 1462 reported, with an amendment in the
nature of a substitute, without objection.

The House of Representatives also has been considering telemar­
keting legislation. The House Telecommunications and Finance
Subcommittee favorably reported H.R. 1304, the Telephone Adver­
tising Consumer Rights Act, on May 9, 1991, and the House Energy
and Commerce Committee favorably reported a modified version of
H.R. 1304 on July 30, 1991. This House bill contains restrictions on
calls to emergency lines and unsolicited advertising by fax machine
that are similar to the restrictions contained in S. 1462, as report­
ed. Congresswoman Unsoeld (D-WA) has introduced legislation in
the House (H.R. 1589) to ban the use of autodialers. No action on
this bill has yet been taken.

In the 101st Congress, the House passed a bill (H.R. 2921), similar
to the bill it is currently considering but that bill was not passed
by the Senate before adjourned.

SUMMARY OF MAJOR PROVISIONS

The bill would accomplish the following:
1. Emergency and Cellular lines: ban all autodialed calls, and ar­

tificial or prerecorded calls, to emergency lines and paging and cel­
lular phones.

2. Computerized calls to homes: ban all computerized calls to the
home, unless the called party consents to receiving them, or unless
the calls are made for emergency purposes (the ban applies wheth­
er the automated call is made for commercial, political, religious,
charitable or other purposes).

3. Junk Fax: ban all unsolicited advertisements sent by fax ma­
chine, unless the receiver invites or gives permission to receive
such advertisements.

4. Technical and Procedural Requirements:
a. Autodialers: Autodialers must identify the initiator of the

call, must give the telephone number of the business placing
the call, and must disconn~ the line within 5 seconds of re­
ceiving notice that the called party has hung up the tele­
phone; and

b. Fax machines: Fax machines must identify the sender on
each page or the first page of each transmission, and give
the telephone number of the sending machine.
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ESTIMATED CosTs

In accordance with paragraph 11(a) of rule XXVI of the Standing
Rules of the Senate and section 403 of the Congressional Budget
Act of 1974, the Committee provides the following cost estimate,
prepared by the Congressional Budget Office:

U.S. CONGRESS,
CoNGRESSIONAL BUDGET OFFICE,
Washington, DC, September 9, 1991.

Hon. ERNEST F. HOLLINGS,
Chairman, Committee on Commerce, Science, and Transportation,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has re­
viewed S. 1462, the Automated Telephone Consumer Protection
Act, as ordered reported by the Senate Committee on Commerce,
Science, and transportation on July 30, 1991. CBO estimates that
enactment of this bill would result in increased costs to the federal
government of $750,000 over the next five years. Enactment of S.
1462 would not affect direct spending or receipts. Therefore, pay-as­
you-go procedures would not apply to the bill.

S. 1462 would ban all prerecorded or automatically-dialed tele­
phone calls to emergency, paging, or cellular telephone numbers
and to residential subscribers without the express prior constant of
the called party. The bill also would ban unsolicited facsimile ad­
vertisements. Finally, S. 1462 would require the Federal Communi­
cations Commission (FCC) to revise standards for facsimile and au­
todialing machines to require that they provide certain information
about the sender.

Based on information from the FCC, CBO estimates that develop­
ment, implementation, and enforcement of the various bans and
standards required by the bill would result in increased costs to the
federal government of $750,000 over the next five years.

No costs would be incurred by state or local governments as a
result of enactment of this bill.

If you wish further details on this estimate, we will be pleased to
provide them. The CBO staff contact is John Webb, who can be
reached at 226-2860.

Sincerely,

REGULATORY IMPACT STATEMENT

In accordance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following evalua­
tion of the regulatory impact of the legislation, as reported.

NUMBER OF PERSONS COVERED

This bill, as reported imposes a limited regulatory burden on
some equipment manufacturers and some telemarketers. As a
result of this legislation, telemarketers must obtain the express
consent of any residential telephone subscriber before placing an
automated telephone call to that subscriber (unless the call is made
for emergency purposes.) Most telemarketers that have contacted
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the Committee do not use these machines to place automated tele­
phone calls to consumers' homes. If they do use these machines,
such consent can be obtained at the beginning of a telephone call
by a "live" person. For instance, when a consumer answers the
phone, a "live" person can ask the consumer if he or she consents
to listening to a recorded or computerized message. If the consumer
indicates express consent, the "live" caller may switch to a record­
ed or computerized message. The Committee does not believe that
this consent requirement will be an inordinate regulatory burden
on the telemarketer.

Telemarketers also will be required to ensure that they do not
place automated calls to residential customers, to emergency lines,
or to cellular or paging numbers. These restrictions are necessary
to accomplish the objectives of the bill. The bill, as reported, does
not bar telemarketers from placing automated calls to business
users.

Also, the reported bill prohibits telemarketers from sending un­
solicited advertisements via a fax machine. Under the definition of
"unsolicited advertisement" contained in the bill, the recipient
either must invite or must give his or her permission to receive an
advertisement via a fax machine. In other words, as long as the re­
cipient of a fax either invites or gants permission, telemarketers
may continue to send such fax messages. While telemarketers will
be responsible for determining whether a potential recipient of an
advertisement, in fact, has invited or given permission to receive
such fax messages, such a responsibility, is the minimum necessary
to protect unwilling recipients from receiving fax messages that
are detrimental to the owner's uses of his or her fax machine. Such
restrictions do not apply to fax messages that are not "advertise­
ments."

Finally, the bill imposes some minimal technical requirements
on all fax machines to include the name, address, and telephone
number of the person sending any fax message. In addition, auto­
mated telephone equipment manufacturers must ensure that their
equipment disconnects the called party's line within 5 seconds of
the time the equipment is notified that the called party has hung
up the telephone. These requirements may impose a minimal
burden on the manufacturers of such machines, although most ma­
chines already comply with these requirements. The Committee
has received no objections to these requirements.

These minimal burdens must be compared to the great number
of people who will benefit from the protection of these regulations.
As noted previously, it is estimated that these machines are used to
call as many as 7 million Americans every day.

ECONOMIC IMPACT

The reported bill may have a minimal economic impact on the
telemarketing industry. The bill prohibits telemarketers from
using artificial or prerecorded voice messages to residential con­
sumers without the prior express consent of the recipient of the
call. As noted previously, however, most telemarketers do not place
unsolicited telephone calls to residential customers using artificial
or prerecorded messages. Further, this legislation continues to
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permit telemarketers to contact potential customers using "live"
persons to place telephone calls, to call business customers through
artificial or prerecorded voice messages, or to engage in any other
method of advertising. The fact that the major telemarketers do
not oppose this legislation further reflect the view that the poten­
tial economic impact on telemarketers, if any, will be small.

PRIVACY

The reported bill will result in a significant benefit in protecting
the personal privacy of residential telephone subscribers. The evi­
dence gathered by the Committee indicates that a substantial pro­
portion of the public believes that these calls are a nuisance and an
invasion of one's privacy rights in the home. The Supreme Court
has recognized explicitly that the right to privacy is founded in the
Constitution, and telemarketers who place telephone calls to the
home can be considered "intruders" upon that privacy.

PAPERWORK

The reported bill adds a new section to the Communications Act
of 1934, and it requires the FCC to revise its technical and proce­
dural standards for fax machines and automated telephone equip­
ment. These technical and procedural standards already exist in
the industry; the FCC need only accept these standards, which al­
ready have been developed by the industry. The FCC also may ini­
tiate a rulemaking proceeding to develop regulations to enforce the
provisions of this bill. Such rulemaking proceedings are unlikely to .
require a great deal of paperwork because of the relatively
straight-forward nature of the restrictions contained in this bill.
The reported bill imposes no additional reporting requirements on
any of the parties affected by the legislation. The paperwork
burden on the FCC and on any parties affected by this bill thus
will be minimal.

SEcrION-By-SEcrION ANALYSIS

SEcrION l-SHORT TITLE

This section states that the bill's short title is the "Automated
Telephone Consumer Protection Act."

SEcrION 2-RESTRIcrIONS ON THE USE OF AUTOMATED TELEPHONE
EQUIPMENT

Subsection (a) adds a new section 228 to the Communications Act
of 1934 establishing regulations concerning automatic dialing de­
vices, fax machines, artificial or prerecorded voice messages, or
other similar devices. The regulations concerning the use of these
machines apply to the persons initiating the telephone call or send­
ing the message and do not apply to the common carrier or other
entity that transmits the call or message and that is not the origi­
nator or controller of the content of the call or message.

Subsection (a) of new section 228 sets forth definitions of an
"automatic telephone dialing system," a "telephone facsimile ma­
chine" and an "unsolicited advertisement."
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New sect~on. 228(b)(l) prohibits any call using any auto~ated
telephone dIahng system, or an artificial or prerecorded VOIce, to
emergency, paging, or cellular telephone lines.

New section 228(b)(2) prohibits any call to a residence using an
artificial or prerecorded voice message without the prior, express,
oral or written consent of the called party, unless the call is initiat­
ed for emergenc~ purposes. The FCC shall define what constitutes
an "emergency.' In general, any threat to the health or safety of
the persons in a residence should be considered an emergency. In
adopting a definition of this term, the FCC should consider wheth­
er disconnecting telephone service would constitute an emergency.
If so, telephone companies would be permitted to use an artificial
or prerecorded voice message to alert their customers that their
telephone service was about to be disconnected unless payment of
the outstanding balance was received.

New section 228(b)(3) prohibits sending unsolicited advertise­
ments by a fax machine.

New section 228(c)(I)(A) prohibits the sending of a communica­
tion by a fax machine or automatic telephone dialing system that
does not comply with technical standards prescribed under new
section 228(c).

New section 228(c)(I)(B) requires that any message sent by a com­
puter or other electronic device via fax machine must identify the
date, time, company's name, and phone number in the margin of
every page, or on the first page.

New section 228(c)(2) requires the FCC to set technical standards
so that all fax machines which are manufactured after 6 months
after the date of enactment of this section and which can be used
for unsolicited advertising have the capability of making such iden­
tification of the sender of the message. The FCC shall exempt from
such standards, for 18 months, those fax machines that cannot
engage in automatic dialing and transmission and that cannot op­
erate with a computer.

New section 228(c)(3) requires the FCC to set technical standards
for systems sending artificial or prerecorded voice messages via
telephone. New section 228(c)(3)(A) requires all artificial or prere­
corded telephone messages to identify the business initiating the
call and to state the telephone number or address of such business.

New section 228(c)(3)(B) requires any artificial or prerecorded
voice system to release the called party's line within 5 seconds of
receiving notification that the called party has hung up. This provi­
sion does not require such equipment to disconnect within 5 sec·
onds of the time called party actually hangs up; it requires discon­
nection with 5 seconds of the time it is notirl.ed by the telephone
network that the called party has hung up. This clarification is in­
cluded in recognition that some telephone companies are not able
to notify the calling party that the called party has hung up for
several seconds. It is thus unrealistic to except such equipment to
disconnect the line before it recognizes that the called party actual­
ly has hung up the telephone.

New section 228(d) states that nothing in this legislation pre­
empts more restrictive State action regarding the use of fax ma­
chines, automatic telephone dialing systems, and artificial or prere­
corded voice messages.
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Subsection (b) of the reported bill is a conforming amendment.

CHANGES IN EXISTING LAw

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new material is printed in italic, ex­
isting law in which no change is proposed is shown in roman):

COMMUNICATIONS ACT OF 1934

Section 2 of that Act

APPUCATION OF ACT

SEC. 2. (a)· • •
(b) Except as provided in section 223 or sections 224 [and 225],

225, and 228 and subject to the provisions of section 301 and Title
VI, nothing in this Act shall be construed to apply or to give the
Commission jurisdiction with respect to (1) charges, classifications,
practices, services, facilities, or regulations for or in connection
with intrastate communication service by wire or radio of any car­
rier, or (2) any carrier engaged in interstate or foreign communica­
tion solely through physical connection with the facilities of an­
other carrier not directly or indirectly controlling or controlled by,
or under direct or indirect common control with such carrier, or (3)
any carrier engaged in interstate or foreign communication solely
through connection by radio or by wire and radio, with facilities,
located in an adjoining State or in Canada or Mexico (where they
adjoin the State in which the carrier is doing business), another
carrier not directly or indirectly controlling or controlled by, or
under direct or indirect common control with such carrier, or (4)
any carrier to which clause (2) or clause (3) would be applicable
except for furnishing interstate mobile radio communication serv­
ice or radio communication service to mobile stations on land vehi­
cles in Canada or Mexico; except that sections 201 through 205 of
this Act, both inclusive, shall, except as otherwise provided therein,
apply to carriers described in clauses (2), (3), and (4).

Title II of that Act

TITLE II-eOMMON CARRIERS

SECS. 201 through 227 • • •
SEC. 228. RESTRICTIONS ON THE USE OF AUTOMATED TELEPHONE

EQUIPMENT.-(a) DEFINITIONS.-As used in this section-
(1) The term "automatic telephone dialing system" means

equipment which has the capacity-
(A) to store or produce telephone numbers to be called,

using a random or sequential number generator; and
(B) to dial such numbers.

(2) The term "telephone facsimile machine" means equipment
which has the capacity to transcribe text or images. or both,
from paper into an electronic signal and to transmit that signal
over a regular telephone line.
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(3) The term "unsolicited advertisement" means any material
advertising the commercial availability or quality of any prop­
erty, goods, or services which is transmitted to any person with­
out that person's prior express invitation or permission.

(b) RESTRICTIONS.-It shall be unlawful for any person within the
United States-

(1) to make any call using any automatic telephoM dialing
system or an artifu:ial or prerecorded voice-

(A) to any emergency telep"hoM liM ofany hospital, medi­
cal physician or service offu:e, health care facility, or fire
protection or law enforcement agency; or

(B) to any telephoM number assigned to paging or cellu­
lar telephone service,'

(2) to initiate any telephone call to any residence using an ar­
tifu:ial or prerecorded voice to deliver a message without the
prior express consent of the called party, unless the call is initi­
ated for emergency purposes; or

(3) to send an unsolicited advertisement by a facsimile ma­
chine.

(c) TECHNICAL AND PROCEDURAL STANDARDS.-
(1) PIlOHIBITION.-It shall be unlawful for any person within

the United States-
(A) to initiate any communication using a telephone fac­

simile machine, or to make any telephone call using any
automatic telephone dialing system that does not comply
with the technical and procedural standards prescribed
under this subsection, or to use any telephone facsimile ma­
chine or automatic telephone dialing system (to make any
telephone solicitation) in a manner that does not comply
with such standards; or

(B) to use a computer or other electronic device to send
any message via a telephone facsimile machine unless such
person clearly marks, in a margin at the top or bottom of
each transmitted page of the message or on the first page of
the transmission, the date and time it is sent and an iden­
tiru:ation of the business sending the messcwe and the tele­
phone number of the sending machine or or such business.

(2) TELEPHONE FACSIMILE MACHINES.-The Commission shall
revise the regulations setting technical and procedural stand­
ards for telephone facsimile machines to require that any such
machine which-

(A) is manufactured after 6 months after the date of en­
actment of this section, and

(B) can be used for the distribution of unsolicited adver-
tising,

clearly marks, in a margin at the top or bottom of each trans­
mitted page or on the first page of each transmission, the date
and time sent, an identification of the business sending the
message, and the te~phone number of the sending machine or
of such business. The Commission shall exempt from such
standards, for 18 months after such date of enactment, tele-,
phone facsimile machines that do not have the capacity for
automatic dialing and transmission and that are not capable of
operation through an interface with a computer.

B14

•



(

13

(3) ARTIFICIAL OR PRERECORDED VOICE SYSTEMS. - The Com­
missioner shall prescribe technical and procedural standards
for systems that are used to transmit any artifu:ial or prerecord­
ed voice message via telephone. Such standards shall require
that-

(A) all artificial or prerecorded telephone messages (i)
shall, at the beginning of the message, state clearly the
identity of the business initiating the can and (ii) shan
during or after the message, state clearly the telephone
number or address ofsuch business; and

(B) any such system will automatically release the called
party ~ line within 5 seconds of the time the system receives
noti{u:ation that the called party has hung up, to allow the
called party'8 line to be used to make or receive other calls.

(d) STATE LAw NOT PREEMPTED.-Nothing in this section or in
the regulations prescribed under this section shall preempt any
State law that imposes more restrictive intrastate requirements or
regulations on. or which prohibits-

(1) the use of telephone facsimile machines or other electronic
device8 to send unsolicited advertisements;

(~) the use of automatic telephone dialing systems to transmit
prerecorded teJ,ephone solicitations; or

(3) the use of artificial or prerecorded voice messages.

o
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